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FLOYD R @ BSQN, Circuit Judge.
Janes Ceissal filed this suit against his former enployer, its group

health plan, and the plan adm nistrator (collectively the "Plan"), claimng
primarily that the Plan violated certain portions of the Conprehensive
Omi bus Budget Reconciliation Act of



1986 ("COBRA"), as anended, see 29 U S.C. 88 1161-1169 (1994), when it
rejected his efforts to obtain continuation insurance benefits foll ow ng
the termnation of his enploynent. On notion for partial summary judgnent,
the district court! determined that Ceissal, who at the tine of his
di scharge was also insured under a group health plan sponsored by his
wife's enployer, was not entitled to take advantage of the continuation
coverage mandated by COBRA. The district court also concluded the record
does not support GCeissal's assertion that the Plan should be equitably
estopped from denying him COBRA benefits. Bonni e Geissal, who was
substituted as plaintiff upon Janes Ceissal's death, appeals the district
court's decision, and we affirm

. BACKGROUND

Wien Mbore Medical Corporation ("More") fired James Ceissal? on July
16, 1993, he had been enployed by the conpany for a little over seven
years. During his tenure with More, Janes, who suffered from cancer,
participated in the group health plan the corporation offered to its
enpl oyees. See 29 U.S.C. § 1167(1) (1994) (defining "group health plan"
for purposes of COBRA' s continuation requirenents). At the sanme tine,
Janes was a beneficiary under a plan provided by his wife's enployer, Trans
Wrld Airlines ("TWA"), through Aetna Life |Insurance Conpany ("Aetna").
Put sinply, then, Janes enjoyed "dual coverage" before he lost his job.

In an affidavit submtted to the district court, Janes stated that
he was unhappy about the circunstances surrounding his termnation and even
requested, pursuant to

'The HONORABLE DAVID D. NOCE, United States Magistrate Judge for the
Eastern Didtrict of Missouri, who presided over the case with the consent of the parties
in accordance with 28 U.S.C. 8 636(c) (1994).

’For ease of discussion, throughout the remainder of this opinion we often
identify James Geissal by his given name, "James." We use the surname "Geissal" to
refer to the appellant, Bonnie Geissal.
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M ssouri law, a "service letter" from Moore detailing the grounds for his
di scharge.® According to the affidavit, though, Janes ultimately declined
to "consult with an attorney to investigate and to deternine what rights
and clainms [he] mght have [had] against Mbore," Ceissal's App. at 23
because Moore promsed to afford himan opportunity under COBRA to naintain
his health insurance. Janes further clained that, based on these
assurances, he failed to locate an alternative policy to supplenent the
i nsurance he received fromhis w fe's enpl oyer.

After receiving an "election form outlining his COBRA rights, Janes
chose to receive continued coverage under More's group health plan. As
such, Janmes nmde prem um paynents, which More accepted, for approximtely
six nmonths after his last day of work. Nonet hel ess, by letter dated
January 27, 1994, the plan administrator infornmed Janes that he was
ineligible for COBRA benefits because he was al ready covered under TWA' s
group policy. As aresult, the insurer declared its intention to reinburse
Janes for the premuns he had tendered, and it also returned billings that
had been subnitted by the cancer patient's nedical care providers.

Janes subsequently initiated this suit, principally asserting that
the Plan viol ated COBRA when it cancel ed his insurance coverage. Follow ng
limted discovery, Janes noved for summary judgnent agai nst the Plan on
counts one and two of his four count Conplaint. The district court denied
Janes's notion and instead entered summary judgnent in the Plan's favor on
the two causes of action. See Geissal v. Mwore Med. Corp., 927 F. Supp
352, 361 (E.D. Mb. 1996) (citing Madewell v. Downs, 68 F.3d 1030, 1048-50
(8th Cir. 1995) (recognizing a district court's prerogative to grant
summary judgnment sua sponte where the party agai nst whom judgnment will be
ent ered

*The Missouri legidature requires certain corporate employers, upon request and
under statutorily prescribed circumstances, to furnish disassociated employees a signed
writing "truly stating for what cause, if any, such employee was discharged.” Mo. Ann.
Stat. 8 290.140 (West 1993).

3



has received adequate notice and an opportunity to respond)). In
particular, the court decided that COBRA does not, in npbst cases, conpe

an enpl oyer to furnish continuation benefits to a di scharged enpl oyee when
the individual is also insured under another group plan. See id. at 358-
60. The court additionally determ ned that Janes had not proffered facts
sufficient to substantiate his claimfor equitable estoppel. See id. at
360-61. Consequently, the court dismssed counts one and two, but ordered
addi tional proceedings relating to the remaining grounds for relief.

Bonni e Geissal, who by this tine had replaced her husband as plaintiff,

petitioned the court to make appropriate findings under Rule 54(b) of the
Federal Rules of Gvil Procedure, thus permtting an i medi ate appeal from
the partial grant of summary judgnent. The Plan did not challenge the
notion, and the court granted Ceissal's request by entering final judgnent
on counts one and two and staying further action pending our resolution of
this interlocutory appeal.*

1. DI SCUSSI ON

A.  COBRA

The "staggering budget deficits now facing the United States”
pronpted Congress to pass COBRA in 1986. S. Rep. No. 99-146, at 3 (1985),
reprinted in 1986 U S.C.C. A N 42, 43. Ever resourceful, Congress also
used this massive piece of legislation as a vehicle to assuage its concern
with "the growi ng nunber of Americans without any health insurance coverage
and the decreasing willingness of our Nation's hospitals to provide care
to those who cannot afford to pay." H R Rep. No. 99-241,

“Dubious of our jurisdiction, we instructed the parties to approach oral argument
prepared to discuss the possible prematurity of this appeal. Though we regard this as
an extremely close case, we are satisfied that the district court acted within its
discretion when it authorized Rule 54(b) certification as to counts one and two of
Geissal's four count Complaint. See Hardie v. Cotter & Co., 819 F.2d 181, 182 (8th
Cir. 1987)(reciting the standards applicable to entries of judgment under Rule 54(b)).

4-



pt. 1, at 44 (1985), reprinted in 1986 U S.C.C.A N 579, 622. Nanely,
Congress included within COBRA anendnents to the Enpl oyee Retirenent | ncone
Security Act of 1974 ("ERISA"), see 29 U S.C. 8§ 1001-1461 (1994), which
require sponsors of group health plans to extend tenporary continuation
i nsurance benefits to individuals who |ose coverage due to certain
gual i fying events, see 29 U S.C. § 1161(a).

Normal Iy, "qualified beneficiar[ies]," including enployees and their
spouses and dependents, id. 8§ 1167(3)(A), are entitled to receive
continuation coverage for eighteen or thirty-six nonths, dependi ng upon the
nature of the qualifying event, see id. 8 1162(2)(A). Aware that this
lingering obligation could prove burdensone to group health plans, however,
Congress enacted exceptions that permt earlier ternmination of benefits if
certain conditions are net. See id. § 1162(2)(B)-(E). O present concern
is the provision allow ng cancellation of COBRA insurance on

[t]he date on which the qualified beneficiary first
becones, after the date of the election [to obtain continuation
benefits]--

(i) covered under any other group health plan (as an
enpl oyee or ot herw se) which does not contain any exclusion or
limtation with respect to any preexisting condition of such
beneficiary .

Id. & 1162(2)(D).*®

The Pl an banks on this | anguage to support its decision to termnate
Janes Ceissal's coverage. Because Janes was a beneficiary under his wife's
group health programwith TWA, the Plan clains this statutory exception
rendered it perfectly permissible to declare him ineligible for
continuation benefits. Though Gei ssal does

°In the course of this opinion, we cite to the version of the statute applicable to
the facts of this case. Cf. 29 U.S.C.A. 88 1162(2)(D)(i), 1181-1191c (Supp. 1997)
(containing recent amendments).
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not deny that the TWA plan, adm nistered through Aetna, constituted group
heal th insurance which did not "contain any exclusion or limtation with
respect to any preexisting condition," id. 8 1162(2)(D)(i), she insists
that the Plan violated COBRA when it canceled Janes's insurance.

Purportedly seizing upon the "plain | anguage" of the Act, GCeissal contends
that a person is disqualified fromreceiving continuation benefits only if

he procures other coverage after he has chosen to secure COBRA insurance;

ot herwi se, the individual does not first becone covered "under any other

group health plan" after the date of election. Under this reading of the
exception, James retained his eligibility for continuation coverage because
his status as a beneficiary under the TWA plan predated his discharge from
Moor e.

Ceissal's interpretation of COBRA is not wthout supportive
authority. The United States Court of Appeals for the Tenth Crcuit, the
first federal appellate tribunal to consider this question, has held that
the exception allows ternination of continuation benefits only if the
beneficiary obtains other insurance after the date of election. See Qakley
v. Gty of Longnont, 890 F.2d 1128, 1133 (10th Cr. 1989), cert. deni ed,
494 U.S. 1082 (1990).°% Scrutinizing the disputed | anguage "in |ight of the
entire legislative schene" enacted by Congress, id. at 1132-33, the Tenth
Crcuit concluded that the statute "contenpl ates continuation coverage to
remain available to the covered enpl oyee despite a spouse's preexisting
i nsurance policy," id. at 1133. The court expl ai ned:

When we read the [exception's] introductory [|anguage in
conjunction with "covered under any other group health plan (as
an enployee or otherwise)," we believe the plain neaning of
this subsection cannot be construed to include a spouse's
preexi sting group plan as a condition to

°A public employee was the plaintiff in Oakley, and the case thus arose under the
Public Health Service Act rather than ERISA. The pertinent continuation coverage
provisonsin the two Acts are, for practical purposes, indistinguishable. Compare 42
U.S.C. 88 300bb-1 to -8 (1994) with 29 U.S.C. 88 1161-1169.

-6-



ternm nate continuation coverage. |ndeed, [the appellant] did
not "first becone" covered under his wife's policy after the
qualifying event that resulted in his ternmination from the
City's enploynent. Nor did Congress intend a covered
enpl oyee's ternmination to becone a condition triggering "other"
cover age under a spouse' s preexi sting group pl an

Consequently, only when we read the | anguage of subsection (i)
to refer to other coverage occurring after the qualifying
event, do we preserve its plain neaning and give effect to
Congress' intent.

Id. at 1132 (quoting 42 U.S.C. § 300bb-2(2)(D)(i)).

More recently, a panel of the Seventh Circuit, wth one judge
di ssenting, reached the sane result, but for slightly different reasons.
See Lutheran Hosp., Inc. v. Business Men's Assurance Co. of Am, 51 F.3d
1308, 1312-13 (7th Gr. 1995). That court focused upon what it perceived
to be Congressional intent to grant a displaced enpl oyee the opportunity
to maintain his insurance "status quo." See id. The court in large part
divined this notivation fromthe requirenent that continuation coverage be
"identical to the coverage provide[d] under the plan to simlarly situated
beneficiaries under the plan with respect to whoma qualifying event has

not occurred." Id. at 1313 (quoting 29 U S.C. 8§ 1162(1))(alteration
added). Wiere an individual is fortunate enough to possess dual coverage
before the occurrence of a qualifying event, he will receive "identical"

benefits after the event, and thereby preserve his health care status quo,
only if given an opportunity to invoke COBRA continuation rights. See id.
at 1312-13. FE aborating upon this thenme, and accentuating its conception
of the statute's "plain | anguage," the court observed:

The statute clearly provides that the enployee's right to
continuation coverage termnates only when he or she first
becones, after the election date, covered by any other group

heal th pl an. The statute does not say that an enployee is
ineligible for continuation coverage if he or she is covered by
a preexisting group health plan. . . . Therefore, an enpl oyee



| oses the right to continuation coverage only if he or she
chooses after the election date to accept coverage under
anot her group health pl an.

* * *

The plain | anguage of the statute dictates that an individua
only loses COBRA eligibility if he or she chooses to accept
alternative group health insurance after the qualifying event.
By the ternms of the statute, the individual has the choice
whet her to preserve the status quo and continue the prior |evel
of coverage under COBRA or accept alternative coverage and
di sconti nue COBRA. In either case, for the [nmandatory]
statutory period . . ., the individual is never forced to
accept a lower level of health care coverage than he or she
received as an enpl oyee before the qualifying event.

ILd. at 1312; see also King v. John Hancock Mut. Life Ins. Co., 500 N W2d
619, 621-23 (S.D. 1993) (adopting parallel interpretation of conparable
COBRA exception).

The opinions of two other courts of appeals stand in direct
contradiction to Lutheran Hosp. and Qakley. See National Cos. Health
Benefit Plan v. St. Joseph's Hosp.., Inc., 929 F.2d 1558 (11th G r. 1991);
Brock v. Prinedica, Inc., 904 F.2d 295 (5th GCr. 1990). These tribunals
have enphasi zed that Congress designed COBRA to provide security for those
persons who, as a result of sone disruption in their enploynent, are |eft
wi t hout any health insurance. See National Cos., 929 F.2d at 1569-70
Brock, 904 F.2d at 296. The continuation coverage conpelled by COBRA
offers limted relief to these individuals by granting them a reasonabl e
anmount of time to procure alternative insurance. See National Cos., 929

F.2d at 1570. Once a person does, indeed, becone a beneficiary under
anot her group health plan, the result desired by Congress is achieved, and
continuation coverage becones unnecessary and superfluous. See id. In

recognition of this fact, the exception at issue allows an enployer to
cancel continuation coverage whenever an enpl oyee receiving those benefits
obtains replacenent insurance. See id. As viewed by the Eleventh Crcuit,
t he



provision "clearly includes enployees covered under their spouses

preexi sting group health plans. In such a setting, the concerns that
noti vated Congress' enactnent of COBRA generally are not present; the
enpl oyee has group health coverage." |d.

The Eleventh Circuit also rejected the notion that the statute's
"plai n | anguage" comands a different result. Chief Judge Tjoflat, witing
for the court, reasoned:

Congress was concerned with the lack of group health coverage
after an enpl oyee left his job; therefore, the relevant tine
period is that following his continuation-coverage el ection.
In applying the termnation provision at issue, then, it is
clearly irrelevant whether an enpl oyee had other group health
coverage prior to this election date -- an enployer cannot
refuse to offer continuation coverage to a forner enployee
sinply because that ex-enpl oyee had ot her group health coverage
during his enploynent. I nstead, Congress allowed ERI SA-pl an
sponsors to terninate continuation coverage only on the first
date after the election date that the enpl oyee becane covered
under another group health plan. Thus, it is imuaterial when
the enpl oyee acquires other group health coverage; the only
rel evant question is when, after the election date, does that
ot her coverage take effect. |In the case of an enpl oyee covered
by preexisting group health coverage, the termnating event
occurs inmmediately; the first tinme after the election date that
t he enpl oyee becones covered by a group health plan other than

the enployer's plan is the nonent after the election date. In
effect, such an enployee is ineligible for continuation
cover age.

Id. Based on this analysis, the Eleventh Grcuit held that an enpl oyee who
is insured under another group health plan may opt for continuation
benefits only if "there is a significant gap between the coverage afforded
under his enployer's plan and his preexisting plan." 1d. at 1571. The
exi stence of a significant gap in coverage gives rise to continuation
rights because in that situation "the enployee is not truly 'covered by
the preexisting group health plan." |1d.



In dicta, we have previously described as "attractive" the position
announced by the Eleventh Circuit on this issue, see McGee v. Funderburg,
17 F.3d 1122, 1124 (8th GCir. 1994), but in MGee we gave "greater
significance [to] the definition of 'cover[age] under any other group
health plan,'" id. W do, however, take this occasion to explicitly follow
t he approach adopted by the Eleventh Circuit.” Having conprehensively
reviewed both the |anguage of the relevant exception and its function
within the larger framework of COBRA, along with what little legislative
history is available to shed light on the subject, we find ourselves in
di sagreenent with the Seventh Crcuit's decision that continuation benefits
were crafted to allow an individual to maintain his insurance "status quo."
See Lutheran Hosp., 51 F.3d at 1312-13. Rat her, we are convi nced that
Congress was fundanentally interested in nmaking affordable health care
tenporarily available to those who otherwi se would find thensel ves "wit hout
any health insurance coverage."® HR Rep. No. 99-241, pt. 1, at 44
(1985), reprinted in 1986 U S.C.C.A N 579, 622. Consistent with this
goal, COBRA confers upon displaced enpl oyees a chance to | ocate repl acenent
i nsurance without suffering any l|lapse in coverage, but it also allows
enpl oyers to cancel continuation benefits whenever the purpose underlying
the statute is served. Specifically, COBRA authorizes the termnination of
continuation coverage on the day that a fornmer enployee becones a
beneficiary under "any other group health plan," 29 U S.C. § 1162(2)(D) (i),
and we think it is largely irrelevant under the Act whether the

"Though the effective statutory language in National Cos. predated the 1989
amendmentsto COBRA, which are operative in the present appeal, this circumstance
does not make the Eleventh Circuit's viewpoint any less appealing. Cf. Teweleit v.
Hartford Life & Accident Ins. Co., 43 F.3d 1005, 1010 (5th Cir. 1995)("The [1989]
amendment did not change existing law but clarified and emphasized the origina
Congressional intent behind COBRA.").

80f course, to the extent a person has no group health insurance independent of
that required by COBRA, the statute does offer him the right to preserve the status quo
of hishedth insurance. See Lutheran Hosp., 51 F.3d at 1317 (Coffey, J., dissenting).
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enpl oyee obtained that coverage before or after his COBRA rights are
activated.?® Ct. Lut heran Hosp., 51 F.3d at 1315 (Coffey, J.
dissenting)("The goal of COBRA . . . is to provide tenporary health
i nsurance to those people whose jobs are voluntarily or involuntarily
term nated, and are without health insurance other than COBRA coverage.
COBRA insurance is not, nor has it ever been intended to provi de adjunct
or doubl e health insurance coverage for those who are covered under anot her
pre-existing policy.")

To be sure, the exception under discussion permts early cancellation
of benefits only when the enployee "first becones, after the date of the
election," 29 U S.C. § 1162(2)(D), covered under any other group health
pl an. Like the Eleventh Circuit, though, we do not consider this clause
to be an inpedinent to the conclusion we reach today. The quoted | anguage
was not neant to absolutely insulate fromthe exception persons who enjoy
preexi sting insurance, but was nerely intended to pinpoint the day on which

t he presence of that coverage becones pertinent. |In other words, it is
only after the election date that an enployee's status as a beneficiary
under another group health plan will permt the term nation of COBRA

benefits. See National Cos., 929 F.2d at 1570 ("[I]t is immaterial when
t he enpl oyee acquires other group health

°In reaching an opposite result, both the Seventh and Tenth Circuits relied, in
varying degrees, upon COBRA's instruction that continuation benefits be "identical to
the coverage provided under the [employer's] plan to similarly situated beneficiaries
under the plan.” 29 U.S.C. § 1162(1); see Lutheran Hosp., 51 F.3d at 1313; Qakley,
890 F.2d at 1133. With respect, we fail to see how this requirement, which prevents
an employer from offering less favorable insurance to subscribers who invoke their
continuation rights, impacts COBRA's termination clauses. True, continuation
coverage must be indistinguishable from the insurance offered to other plan
beneficiaries, but an employer is still alowed to cancel this coverage whenever a
recipient of continuation benefits becomes "covered under any other group health plan.”
29 U.S.C. § 1162(2)(D)(i); see also Lutheran Hosp., 51 F.3d at 1317 n.4 (Coffey, J.,
dissenting)(questioning the Seventh Circuit's reliance on the "identical coverage"
requirement).
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coverage; the only relevant question is when, after the election date, does
that other coverage take effect."). To use this case as an exanple, the
first time, after the date of election, that James Gei ssal becane covered
under his wife's plan with TWA was the very nonent after the el ection date.
As a consequence, it was well within More's rights to cancel Janes's COBRA
benefits unless there was "a significant gap between the coverage afforded
under [More's] plan and his preexisting plan." 1d. at 1571. It is now
i ncunbent upon us to decide whether such a significant gap was, in fact,
present .

In ascertaining the existence of a significant gap in coverage, our
first order of business is to determ ne what considerations should guide
this inquiry. I mediately following the inception of the "gap" test,
courts tended to evaluate the issue by fixating upon the actual expenses
incurred by the enployee as a result of the COBRA cancellation. See, e.q.
M CGee, 17 F. 3d at 1126 (nmentioning, in dicta, that over $6,500 in personal
liability caused by termination of COBRA benefits would constitute a
significant gap); National Cos., 929 F.2d at 1571 (explaining that a
significant gap woul d occur where an enpl oyee, "despite his other coverage,
will be liable personally for substantial nedical expenses to his and his
famly's detrinent"). Wth the passage of tine, however, this nethodol ogy
has been criticized as representative of an

“The dgnificant gap test finds at least implicit support in the legidative history
accompanying the 1989 amendments to ERISA. In that year, Congress clarified that
an employee who obtains insurance under another group health plan is nonetheless
entitled to continuation benefits if his additional coverage "contain[s] any exclusion or
limitation with respect to any preexisting condition of such beneficiary." 29 U.S.C. §
1162(2)(D)(i). The House Ways and Means Committee reported that this extra
language was tallored to effectuate the purpose of continuation coverage, "which was
to reduce the extent to which certain events, such as the loss of one's job, could create
adggnificant gap in health coverage.” H.R. Rep. No. 101-247, at 145 (1989) (emphasis
added), reprinted in 1989 U.S.C.C.A.N. 1906, 2923. One example of a gap in
coverage "occurs when the new employer group health coverage excludes or limits
coverage for a preexisting condition that is covered by the continuation coverage.” 1d.
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i nappropriate post hoc determ nation which gives too little guidance to
enpl oyers who nust decide, on the front end, whether ternination of COBRA
benefits is warranted. See, e.qg., Lutheran Hosp., 51 F. 3d at 1317 (Coffey,
J., dissenting)("Both the district court and the nmajority agree that we
shoul d not engage in post hoc determi nations of insurance policies and
their coverage. Rather, the policies nust be assessed at the tine that a
person has the right to elect COBRA benefits because of term nation of
enpl oynent."); Schlett v. Avco Fin. Servs., Inc., 950 F. Supp. 823, 833
(N.D. Ohio 1996)("The post hoc position advocated by Plaintiffs
subj ects the enployer to an unacceptabl e degree of uncertainty as to its
| egal obligations."); Taylor v. Kawneer Co. Conprehensive Med. Expense Pl an
for Sal aried Enpl oyees, 898 F. Supp. 667, 677 (WD. Ark. 1995)("[We .
have serious doubts that the nere existence of financial liability for
nmedi cal expenses in and of itself qualifies as a significant gap in
coverage.").

Upon reflection, and with the benefit of several years of case |aw
developing the relevant standard, we agree that placing primry
signi fi cance upon an enpl oyee's actual expenses is unhel pful to those who
nmust adm ni ster ERI SA plans and does not adequately enconpass other factors
whi ch have greater bearing on the presence of a significant gap
Therefore, we eschew this analysis in favor of a framework which, in our
opinion, is |less dependent upon hindsight and nore responsive to the
concerns which notivated Congress to enact COBRA. W believe a district
court confronted with this question should neasure the gap by conparing the
policies' provisions in light of infornmation available to the enpl oyer on
the day of the COBRA el ection. To adjudge whether a significant gap
existed on that date, thus entitling the enpl oyee to continuation coverage,
the court should examine the policies "to deternmine their benefits, whether

there is any exclusion or limtation on the patient's preexisting
condition, and with a viewto the treatnment the beneficiary may foreseeably
require.” Lut heran Hosp. , 51 F. 3d at 1318 ( Cof f ey, J.,

di ssenting)(quotation and enphasis omtted); see also Schlett, 950 F. Supp
at 833 ("[A] significant gap exists when coverage is excluded or linted
for certain types of conditions or treatnents, when
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viewed, at the tinme of election, in light of the benefits offered,
preexi sting condition exclusions, and the treatnent the beneficiary may
foreseeably require.").

In this case, Geissal has failed to carry her burden of proving there
was a significant gap between the Mbore and TWA plans. Based on the record
before us, it is inpossible for us to conclude that, on the el ection date,
the TWA plan offered appreciably fewer benefits, excluded clains for any
of Janmes's preexisting ailnments, or limted coverage for treatnent likely
necessary for a cancer patient in Janes's condition. To the contrary, it
appears that TWA's insurance, while not conpletely identical to the More
pl an, provided conprehensive nedical benefits to enployees and their
eligi bl e dependents. |Indeed, GCeissal has satisfactorily identified only
two differences between the plans: TWA's yearly deductible was $350
greater than the annual deductible under More's program and the two pl ans
had separate lifetine maxi nuns on benefits.!* These rather insubstanti al
dissimlarities fall far short of the quantum of proof necessary to
denonstrate a significant gap in coverage. Cf. Lutheran Hosp., 51 F.3d at
1318 (Coffey, J., dissenting)("Wth respect to any dollar caps on coverage
(all that really is at issue here), the 'gap' (if any) nust be significant
enough to alert a reasonable person of the potential for substantial
personal liability under the new plan, that does not exist under the old."
(quotation omtted)). Because Janes was insured under a conparabl e group
health program the Plan did not violate COBRA when it deemed him
ineligible for continuation benefits.

W offer one final coment before proceeding to the remaining issue
in this appeal. As the preceding discussion all too clearly illustrates,
the federal courts have experienced significant difficulty in attenpting
to grasp the true neaning of 29 U S.C. 8§ 1162(2)(D)(i). Qur efforts,
t hough unquestionably well intentioned, have inevitably led to at |east two
separate and irreconcilable interpretations of the law. This

“Curioudly, the record does not contain copies of the respective insurance
policies.
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deepening rift is extrenely troublesone to us, especially given the
proliferation of group health plans and the inportance of guaranteeing
equi val ent protection to all ERISA beneficiaries throughout this nation.
Accordingly, we suggest that sone definitive action, originating either
from Congress or the Suprene Court, mght be appropriate.

B. Equitabl e Estoppel

Ceissal also contends that the Plan is estopped from denying
continuation coverage to Janes. For a considerable length of tinme, the
availability in ERISA actions of this federal conmon | aw doctrine was an
open question in our Circuit, see, e.g., Jensen v. SIPCO lInc., 38 F.3d
945, 953 (8th Cir. 1994)("[We have left open the question whether
equitabl e estoppel will ever give rise to an ERISAclaim. . . ."), cert.
denied, 115 S. C. 1428 (1995), but we recently confirned that "[c]ourts
may apply the doctrine of estoppel in ERISA cases only to interpret
anbi guous plan terns,"” Fink v. Union Cent. Life Ins. Co., 94 F.3d 489, 492
(8th CGr. 1996). The seminal issue in this appeal involves the Plan's
interpretation and application of COBRA s continuation coverage provisions,
statutory ternms which are automatically included within every ERI SA pl an.
See 29 U.S.C. § 1161(a) ("The plan sponsor . . . shall provide
continuati on coverage under the plan."). It is safe to say that reasonabl e
persons could cone to conflicting conclusions regarding the inport of these
COBRA provisions, as the neaning of the statute has fairly evenly divided
the federal courts of appeals that have addressed the question. See
National Cos., 929 F.2d at 1572 ("[T] he neaning and effect of COBRA s and
the Tax Reform Act's anmendnents to ERISA is sonething about which
reasonabl e persons can differ."). In the current appeal, then, GCeissal
chal | enges the Plan's interpretation of anbi guous conponents of an ERI SA
policy, and she has thus presented a cognizable claim of equitable
estoppel. See id.

The principle of estoppel precludes a party from denying a
representati on upon whi ch anot her person has reasonably and detrinentally
relied. See Farley v. Benefit
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Trust Life Ins. Co., 979 F.2d 653, 659 (8th Gr. 1992). According to
Geissal, the Plan assured Janes that he was entitled to continuation
coverage, and he relied on the Plan's representations by neglecting to
obtain other insurance and by choosing not to pursue various |egal renedies
agai nst his forner enployer. Geissal's claimfounders, however, because
she has not adverted to facts establishing that Janes's alleged reliance
was detrinental. To succeed on an equitable estoppel claimprenised upon
foregone insurance coverage, a plaintiff nust denpnstrate that alternative
i nsurance was avai lable. See Smth v. Hartford Ins. Goup, 6 F.3d 131, 137
(3d Cir. 1993)(deciding under simlar circunstances that a party proves
detrinental reliance by denonstrating that he could have obtai ned other
i nsurance which covered his illness); cf. National Cos., 929 F.2d at 1574
(discerning detrinmental reliance where the plaintiffs "had, in fact, found
another insurance conpany willing to cover [the beneficiary's nedical
condition]"). Geissal has not nmade this showi ng, but has nerely proffered
a concl usory contention that Janes surely would have been able to purchase
sone suppl enental policy. This is insufficient to withstand sumary
judgnent. See Smith, 6 F.3d at 137.

Li kewi se, Geissal has not shown that James suffered a concrete injury
attributable to his failure to seek legal redress based on the term nation
of his enploynent. It is not enough to assert, as Ceissal has, that Janes
"felt Moore had been very unfair in discharging [hin]," CGeissal's App. at
23, and that he "gave sone thought to whether [he] should consult with an
attorney to investigate and to determne what rights and clains [he] m ght
have [had] agai nst More," id. Instead, as an absolute mninmumto overcone
summary judgnent, an estoppel plaintiff nust point to sone facts which
indicate that the | ost causes of action were meritorious. Ceissal has not
even begun to satisfy this burden, for the record before us is conpletely
bereft of any materials detailing the nature of Janes's enploynent with
Moore or the circunstances surrounding his discharge. Consequent |y,
because GCeissal has not substantiated her allegations of detrinental
reliance, we hold that the district court was correct in summrily
di sm ssing the equitabl e estoppel claim
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[11. CONCLUSI ON

The Plan did not violate COBRA when it termnated James's
continuation insurance coverage, and the record does not support Geissal's
contention that the Plan should be equitably estopped from denying
coverage. As such, we affirmthe district court's entry of partial summary
judgnent for the Pl an.

AFFI RVED.
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